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SENATE    JOINT    RESOLUTION    NO.     1 

A  JOINT  PJ!:30LUTI0N  OF  THE  SENATE  AND  THE  HOUSE  OF  REPRESENTATIVES 
OF  THE  STATE  OF  MONTANA  REQUESTING  THE  L,EGISLATIVE  COUNCIL  TO 
CONDUCT  A  STUDY  OF  THE  PIOBLEIIS  INVOLVED  IN  THE  1972  MONTANA 
CONSTITUTION  IN  ARTICLE  II,  SECTION  8,  "RIGHT  OF  PARTICIPATION", 
AND  SECTION  9,  "RIGHT  TO  KNOW",  CONCERi^JING  THE  VARIOUS  FUNDAIiENTAL 
CITIZENS'  RIGHTS  INVOLVED,  AiSID  REPORT  ITS  FINDINGS  TO  THE  SECOND 
SESSION  OF  THE  FORTY-THIRD  LEGISLATIVE  ASSEI4BLY  TOGETHER  .JITH 
DRAFT   LEGISLATION. 

WHEREAS,  tliG  legislative  assembly  lias  the  ultimate  duty  to 
.implement  the  19  72  flontana  constitution  with  well-researched  and 
ivcll-considered    legislation,    emd 

.VHEREAS,  research  and  drafting  of  legislation  providing  for 
fundamental  citizens'  rights  concerning  the  new  and  expanding 
rights  of  participation  and  to  know  should  be  accomplished  only 
after  careful  and  considered  reflection  prior  to  its  presentation 
for   adoption. 

NOW,  THEREFORE,  BE  IT  RESOLVED  BY  THE  SENATE  AND  THE  HOUSE  OF 
RE PI^ SENT AT IVES    OF   THE    STATE    OF   MONTANA: 

Tiiat  the  legislative  council  is  requested  to  conduct  a 
detailed  study  leading  to  draft  legislation  implementing  article 
II,    sections   8   and  9   of   the   1972   Montana  constitution. 

i3E  IT  FURTHER  RESOLVED,  that  a  report  and  draft  legislation 
be  prepared  and   submitted  to   the   second   session   of   the   forty-third 
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icfjislativc   assembly, 


This  section  contains  proposed  legislation  with  explanatory 
material  implementing  Article  II,  Sections  8  and  9  of  the 

1972  Montana  Constitution,  "The  Right  of  Participation"  and 
"The  Right  to  Know." 

SJR  1  directs  the  Legislative  Council  "to  conduct  a  detailed 
study  leading  to  draft  legislation  implementing  Article  II, 
Sections  8  and  9  of  1972  Montana  Constitution." 

The  Constitutional  Implementation  Committee  prior  to  the 

1973  Session  recommended  the  study  because  the  new  "Right 
to  Participate"  and  the  new  "Right  to  Know"  had  expanded 
citizen's  rights  and  these  rights  affected  many  existing 
statutes.   The  committee  indicated  in  SJR  1  that  "Drafting 
of  legislation  . . .  should  be  accomplished  only  after  care- 
ful and  considered  reflection  prior  to  its  presentation  for 
adoption. " 

This  Resolution  was  assigned  by  the  Priorities  Committee  to 
the  subcommittee  on  Constitution,  Elections  and  Federal 
Relations.   The  following  is  an  explanation  and  background  which 
led  to  the  implementing  legislation  contained  in  the  appendices. 
This  legislation  will  be  introduced  by  members  of  the  sub- 
committee. 
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THE  RIGHT  OF  PARTICIPATION 

Section  8,  Article  II  of  the  1972  Constitution  reads: 

The  public  has  the  right  to  expect  governmental  agencies 
to  afford  such  reasonable  opportunities  for  citizen 
participation  in  the  operation  of  the  agencies  prior  to 
the  final  decision  as  may  be  provided  by  law. 

This  is  the  only  provision  in  the  Bill  of  Rights  which  includes 
the  phrase  "as  may  be  provided  by  law."   This  phrase  is  gener- 
ally used  when  there  is  a  constitutional  expectation  that  the 
legislature  has  or  will  act  to  implement  a  provision.   Chairman 
Dahood,  of  the  Bill  of  Rights  Committee,  made  the  following 
explanation  of  the  provision  during  its  formal  debate: 

I  think  we  are  laying  down  a  particular  principle.   We 
want  the  legislature  to  implement  it.   I  am  not  prepared 
to  say  there  is  not  a  self-executing  facet  to  it  as  well. 
If  the  legislature  did  not  do  anything  about  it  at  all, 
perhaps  if  some  decision  were  made  without  giving  notice, 
without  giving  a  citizen  a  chance  to  participate,  I  think 
that  citizen  could  contend  that  there  was  an  unconstitu- 
tional legislative  activity.   But,  we  have  faith  in  the 
legislature.   We  think  the  legislature  when  it  is  formed 
after  the  new  Constitution  takes  effect  is  going  to  look 
at  this  particular  section.   We  think  they  are  going  to 
do  something  about  it. 

(Debates  of  the  Constitutional  Convention,  page  5091; 
and  hereafter  referred  to  as  "Debates") 

Further  discussion  on  the  floor  of  the  convention  suggests  how 
far  the  convention  expected  the  legislature  to  go  in  implementing 
this  provision. 

Delegate  Dahood,  in  rather  general  language,  told  the  convention 
how  he  expected  the  legislature  to  implement  the  section: 

What  we  were  trying  to  express  in  this  particular  section 
was  that  the  legislature  would  do  everything  possible 
which  is  reasonable  and  feasible  to  allow  the  citizen 
to  know  that  some  decision  is  about  to  be  made,  that 
if  the  citizen  wants  to  voice  an  opinion  with  respect 
to  that  decision  that  they  are  going  to  be  given  not  only 
a  reasonable  opportunity  but  a  feasible  one  --  one  that  pro- 
vides them  with  easier  access  to  approach  that  particular 
agency  so  that  they  can  make  their  particular  opinion 
known  ...   (Debates,  page  5090) 

More  specific  guidance  as  to  which  agencies  the  Convention  was 
directing  its  "Right  of  Participation"  was  provided  by  Delegate 
McNeil  when  he  successfully  moved  to  insert  the  word  "agencies" 


in  the  provision.   When  asked  the  question  of  what  is  a  govern- 
ment agency,  Delegate  McNeil  explained: 

I  think  it  is  what  the  Committee  intended  to  reach  with 
this  and  that  is  appointive  commissions,  bureaus,  and 
so  forth,  to  the  exclusion  of  the  judiciary  and  the 
Jogislaturo  ...   (Debates,  page  5137) 

The  tenor  of  the  debate  indicates  that  the  right  of  partici- 
pation should  be  extended  to  those  "agencies"  which  function 
to  carry  out  laws  set  down  by  legislative  bodies.   These  boards 
exist  at  all  levels  of  government.   The  purpose  is  to  involve 
citizens  in  the  decision  making  process  of  those  agencies  making 
decisions  which  have  the  force  of  law,  as  opposed  to  the  sorts 
of  decisions  which  do  not  affect  anyone's  rights  or  privileges. 

Delegate  Romney  moved  to  replace  the  existing  provision  with  a 
more  specific  phrase  which  was  rejected  because  it  was 
statutory-type  language: 

Citizens  shall  possess  the  right  to  attend  meetings  of 
governmental  units  charged  with  the  responsibility  of 
administration  of  statutes  and  regulations.   Such  attend- 
ance shall  guarantee  hearing  the  deliberations  at  meetings, 
view  the  proceedings,  and  accept  the  invitation  to  offer 
suggestions.   (Debates,  page  5134) 

Delegate  Romney ' s  language  was  more  relevant  for  legislative 
implementation  and  bears  consideration  by  the  legislature  in 
carrying  out  its  mandate. 

Prior  to  adoption  of  the  new  "Right  to  Participate"  the  legisla- 
ture adopted  the  Administrative  Procedures  Act  (A. P. A.)  which 
was  designed  to  make  uniform  all  procedures  and  rules  utilized 
by  the  state  administrative  agencies.   This  did  afford  a  better 
opportunity  for  citizen  access  and  input  to  certain  administra- 
tive decisions. 

However,  the  A. P. A.  is  rather  restrictive  in  scope.   Certain 
agencies  are  excluded  from  the  act.   The  contested  case  pro- 
cedures are  quite  formal  necessitating  in  most  instances  repre- 
sentation by  attorneys.   Most  importantly,  the  A. P. A.  does 
not  address  itself  to  all  "Final  Decisions"  of  state  agencies. 

The  new  constitutional  "Right  to  Participate"  demands  a  much 
broader  opening  of  administrative  doors.   It  provides  that  the 
public  has  the  right  to  expect  governmental  agencies  to  afford 
reasonable  opportunities  for  citizen  participation  in  the  oper- 
ation of  the  agencies  prior  to  "the  final  decision  ..." 

This  new  right  is  not  limited  to  certain  "agencies"  or  certain 
"final  decisions."   It  is,  however,  a  broad  constitutional  dic- 
tate and  must  be  given  more  specific  meaning  by  legislative 
implementation . 


The  Federal  Water  Pollution  Control  Act,  (33  U.S.C.  1251) 
required  the  Environmental  Protection  Agency  (E.P.A.)  to  adopt 
guidelines  to  provide  for  citizen  participation  "to  the  fullest 
extent  practicable"  in  the  decisions  carried  out  by  E.P.A. 
under  the  act.   E.P.A.  promulgated  rather  detailed  guidelines 
to  assure  maximum  participation.   Since  these  guidelines  are 
quite  lengthy  and  detailed  they  should  not  be  included  in  the 
implementation  legislation.   Rather,  a  dictate  in  the  statute 
that  agencies  shall  adopt  guidelines  to  assure  participation 
should  be  sufficient  to  require  rules  similar  to  those  adopted 
by  E.P.A.   Those  rules  are  included  with  the  bill  in  Appendix  1. 

The  transcripts  of  the  debates  do  not  provide  much  guidance 
to  the  specific  meaning  of  certain  key  words  in  the  "Right." 
The  general  thrust  of  the  section  is  clear  and,  most  certainly, 
it  is  clear  that  the  convention  intended  the  legislature  to 
provide  specific  meaning.   Chairman  Dahood  simply  phrased 
this  intent  as  follows: 

I  think  the  language  of  the  Committee  as  it  is  before 
you  now  without  amendment  is  going  to  require  that  there 
be  uniform  rules  and  regulations  set  by  the  legislature 
with  respect  to  citizen  participation.   (Debates,  page  5103] 

A  bill  which  would  provide  "uniform  rules  and  regulations  . . . 
with  respect  to  citizen  participation"  should  have  the  following 
elements : 

1.  Definition  of  governmental  entities  which  shall 
insure  citizen  participation  under  this  right. 

2.  A  method  of  assuring  adequate  notice  so  that  citizens 
may  know  a  decision  is  about  to  be  made. 

3.  The  extent  to  which  "citizen  participation  in  the 
operation  of  the  agencies"  is  to  be  permitted. 

These  elements  are  included  in  the  bill  found  in  Appendix  1. 


RIGHT  TO  KNOW 

Section  9,  Article  II  of  the  1972  Constitution  reads: 

No  person  shall  be  deprived  of  the  right  to  examine 
documents  or  to  observe  the  deliberations  of  all  public 
bodies  or  agencies  of  state  government  and  its  subdivisions, 
except  in  cases  in  which  the  demand  of  individual  privacy 
clearly  exceeds  the  merits  of  public  disclosure. 

Again,  as  with  the  "right  to  participate"  this  is  a  novel 
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provision  among  American  constitutions.   There  is  virtually 
no  legal  precedent  which  one  can  consult  in  an  attempt  to 
intori)rct  the  meaning  of  the  provision.   The  only  meaningful 
sourcc>  of  intent  or  meaning  is  found  in  the  debates  of  the 
Convention.   A  discussion  of  the  constitutional  intent  as 
set  down  in  the  debates  will  follow. 

First,  however,  it  is  necessary  to  look  to  the  plain  meaning 
of  the  language  used  by  the  Convention.  It  appears  that  the 
provision  contemplates  two  ideas: 

1.  No  person  shall  be  deprived  of  the  right  to  examine 
documents  or  to  observe  the  deliberations  of  all 
public  bodies  or  agencies  of  state  government  and 
its  subdivisions,  and 

2.  Except  in  cases  in  which  the  demand  of  individual 
privacy  clearly  exceeds  the  merits  of  public 
disclosure. 

Taken  alone,  the  right  to  know  language  (as  stated  in  1.,  above) 
in  this  section  is  a  relatively  broad  prohibition  against 
secreting  documents  or  closing  meetings  of  public  bodies.   It 
applies  to  the  broadest  spectrum  of  governmental  entities  and 
their  subdivisions.   Any  statute,  rule,  regulation  or  decision 
by  a  governmental  entity  which  deprives  a  person  of  this  right 
would  be  untenable  and  invalid  in  the  face  of  this  provision. 

However,  this  provision  is  qualified  by  a  right  of  individual 
privacy  (as  stated  in  2.,  above).   Since  the  Convention  had 
created  a  constitutional  right  of  privacy  in  the  following 
section  (Section  10,  Article  II)  it  was  necessary  to  resolve 
this  "right  to  know"  provision  with  the  "right  of  privacy." 
Normally,  these  two  provisions  would  be  in  conflict.   "The  right 
to  know"  part  of  the  section  permits  disclosure  of  certain 
documents  in  the  custody  of  a  governmental  entity  or  the  opening 
of  a  meeting,  both  of  which  could  relate  to  private  individuals. 
The  "right  of  privacy"  part  of  the  section  would  seem  to  protect 
those  documents  or  authorize  a  non-public  meeting. 

In  order  to  resolve  this  potential  conflict,  the  Convention 
attached  to  the  end  of  the  "right  to  know"  the  proviso  which  quali- 
fies and  limits  the  scope  of  the  section  as  it  applies  to  individ- 
ual privacy.   This  proviso  permits  a  closed  meeting  or  protects 
documents  "in  cases  in  which  the  demand  of  individual  privacy 
clearly  exceeds  the  merits  of  public  disclosure." 

On  its  face,  the  provision  would  place  with  the  chairman  of 
the  meeting  or  the  custodian  of  the  documents  the  initial 
responsibility  and  burden  of  determining  whether  the  demands  of 
individual  privacy  were  clearly  exceeded  such  that  the  meeting 
could  be  closed  or  the  documents  withheld  from  public  scrutiny. 
However,  the  legislature  can  carry  part  of  this  burden.   There 
is  no  inherent  prohibition  in  the  section  itself  against  any 
statute  or  regulation  which  deprived  a  person  of  the  right  to 


observe  public  deliberations  or  documents  as  long  as  (1)  the 
statute  or  rule  was  consistent  with  the  proviso  protecting  indi- 
vidual privacy  and  (2)  authorized  a  case  by  case  determination 
as  to  whether  the  demands  of  individual  privacy  exceeded  the 
merits  of  disclosure. 

In  fact,  the  legislature  has  over  the  years  enacted  a  number 
of  statutes  rendering  certain  public  documents  confidential 
and  permitting  certain  closed  meetings. 

Acting  with  this  knowledge  in  mind,  the  Legislative  Committee 
on  Constitutional  Implementation  recommended  that  these  statutes 
be  exaiained  individually  to  deterrtiine  whether  they  are  valid 
in  view  of  the  new  constitutional  provision. 

These  statutes  can  be  divided  into  three  categories:   (1)   those 
that  authorize  closed  meetings,  (2)  those  that  protect  docu- 
ments in  the  custody  of  a  public  body  which  relate  to  individual 
people,  and  (3)  those  that  protect  documents  in  the  custody  of 
a  public  body  which  relate  to  corporations. 

Statutes  Permitting  Closed  Meetings 

There  are  two  statutes  which  authorize  closed  meetings.  Section 
75-6127  and  Section  82-3402. 

Section  75-6127  permits  school  boards  to  close  a  meeting  in  which 
professional  negotiating  proposals  are  discussed  prior  to  the 
actual  professional  negotiating  session.   It  should  be  noted 
that  this  statute  does  not  authorize  closure  of  the  negotiating 
session  itself,  but  merely  a  meeting  in  which  negotiating  pro- 
posals are  discussed  prior  to  the  negotiating  session. 

When  examining  this  statute  in  the  light  of  "the  right  to  know" 
it  is  difficult  to  justify  the  statute  as  an  exception.   The 
constitutional  mandate  declares  "No  person  shall  be  deprived 
of  the  right  to  observe  the  deliberations  of  public  bodies 
unless  the  demands  of  individual  privacy  clearly  exceed  the 
merits  of  public  disclosure."   A  discussion  of  professional 
negotiating  proposals  does  not  even  involve  the  kind  of  individ- 
ual privacy  contemplated  by  the  exception,  let  alone  exceeding 
the  merits  of  public  disclosure. 

It  appears  that  this  statute  clearly  violates  the  "right  to 
know"  and  should  be  repealed. 

The  other  section  relating  to  open  meetings  is  Section  82-3402. 
This  statute  declares  that  all  meetings  shall  be  open  unless 
a  particular  issue,  stated  in  the  statute,  is  to  be  discussed. 
A  public  body  may  close  a  meeting  if  it  is  going  to  discuss  a 
question  relating  to: 

1.  National  or  state  security; 

2.  Disciplining  of  a  public  officer  or  employee; 

3.  Employment,  appointment,  promotion,  dismissal,  de- 
motion or  resignation  of  any  public  officer  or  employee. 

4.  Purchasing  of  public  property,  investing  of  public 
funds  which  might  adversely  affect  the  public  secur- 


ity  cr  financial  interest  of  state  or  political  sub- 
division of  the  state; 

5.  Revocation  of  a  license  of  any  person  licensed  under 
the  state; 

6.  Law  enforcement,  crime  prevention  probation  or  parole. 

Items  one  and  four  do  not  in  any  way  relate  to  individual 
privacy.   The  exception  to  the  prohibition  against  closing 
meetings  would  not  apply  in  these  cases.   The  items,  then,  are 
clearly  unconstitutional. 

Items  two,  three,  five  and  six  involve  situations  which  most 
likely  would  be  concerned  with  a  question  of  individual  privacy. 
However,  each  individual  case  would  have  to  be  examined  to 
determine  whether : 

1.  The  case  involved  a  question  of  individual  privacy,  and 

2.  whether  the  demands  of  individual  privacy  clearly 
exceeded  the  merits  of  public  disclosure. 

The  meeting  holder  is  not  required  to  make  the  determination  in 
2,  and  the  constitutional  provision  requires  this  determi  n.it  i  on 
to  bo  made  before  a  meeting  may  be  closed. 

A  statute  could  be  devised  to  accomplish  the  intent  of  082-3402. 
It  should  state  parameters  within  which  the  "right  to  know"  is 
effectuated  while  requiring  the  balancing  test  to  guarantee 
individual  privacy.   The  statute  should  have  the  following 
elements : 

1.  A  definition  of  what  constitutes  a  "deliberation." 

2.  A  method  of  enforcing  the  provision. 

3.  A  general  statement  authorizing  the  body  holding  the 
meeting  to  make  a  determination  whether  the  demands  of 
individual  privacy  exceed  the  merits  of  public  dis- 
closure with  court  review  of  the  decision. 

The  draft  bill  in  Appendix  2  implements  these  three  elements. 

Statutes  Protecting  Documents  Concerning  Natural  Persons 

Again,  as  with  the  closed  meeting  statutes,  the  legislature  has 
prescribed  a  series  of  laws  protecting  individual  records  which 
are  in  the  custody  of  the  state.   These  statutes  all  could  come 
within  the  exception.   That  is,  they  deprive  a  person  of  the 
right  to  examine  a  document  which  does  relate  to  individual 
privacy. 

However,  they  do  not  permit  the  custodian  of  the  documents  to 
make  the  constitutionally  required  determination,  that  the  de- 
mands of  individual  privacy  clearly  exceed  the  merits  of  public 
disclosure.   To  that  extent,  then,  the  statutes  have  constitu- 
tional problems. 
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These  problems  could  be  resolved  in  two  ways: 

1.  A  legislative  policy  statement  could  be  attached  to 
each  section  declaring  that  the  documents  were  pro- 
tected because  the  demands  of  individual  privacy 

arc  not  (^xcooded  by  the  merits  of  public  disclosure  in 
a  I  I  cases.   Tins  statement  could  l)o  used  to  loqally 
protect  the  statute  against  the  "ric]l»t  to  know." 

2.  All  or  Llio  statutes  could  be  repealed  and  replaced 
by  a  sfiort  legislative  prescription  containing  the 
following  elements: 

A.  A  definition  of  a  document  which  is  to  be  protected. 

B.  A  method  of  enforcing  the  "right  to  know." 

C.  A  statement  authorizing  the  custodian  of  the  docu- 
ments to  make  a  determination  whether  the  demands 
of  individual  privacy  are  not  clearly  exceeded  by 
the  merits  of  public  disclosure  with  judicial 
review.   The  draft  bill  in  Appendix  3  implements 
these  elements  and  repeals  the  existing  statutes. 

'I'lu-  oxistinc]  statutes  protecting  documents  concerning  natural 
ptM^sons  are  as  follows: 

TllK  STATUTES  PROTECT  TNG 
'JMIK  RECORDS  OF  NATURAL  PERSONS 

7-147      Protects  records  of  individual  borrowers  of  building 
and  loan  associations.   ($500  fine  2  to  5  years  in 
prison. ) 

10-703     Records  of  minor  children  and  adopting  parents  must 
be  kept  confidential.   (No  fine) 

32-1213    Protects  accident  reports  required  under  the  uniform 

accident  reporting  act  as  well  as  of  financial  responsi- 
bility statements  submitted  to  Highway  Patrol  Board 
may  be  examined  by  any  person  involved  in  an  accident, 
or  his  attorney,  or  his  executor  or  administrator. 

32-1215    Protects  accident  reports  required  by  municipal  ordin- 
ance —  confidentiality  made  it  inadmissable  evidence  -- 

32-3925    Protects  financial  statements  and  income  tax  returns 

which  are  submitted  to  Highway  Commission  in  determining 
compensation  for  relocating  condemnec . 

36-203(7)  All  District  Court  proceedings  under  family  conciliation 
statutes  are  closed. 

36-203(7)  Protects  all  files  of  conciliation  court. 

-10- 


40-5511(2)  Protects  identity  of  lender  if  he  is  providing  the 
source  of  consideration  for  the  merger  of  an  insur- 
ance holding  company  more  in  the  ordinary  course 
of  business. 

41-803      Permits  the  Director  of  Vocational  Rehabilitation 
to  promulgate  regulations  governing  the  protection 
of  records  and  confidential  information. 

48-139  Protects  marriage  applications  and  pre-marital  lab 
reports . 

61-213  Protects  all  files  and  records  relating  to  adoption 
proceedings . 

69-4115     Protects  data  accumulated  by  Board  of  Health  on  infant 
morbidity  and  mortality  as  it  relates  to  individuals 
under  study. 

69-4610     Protects  information  concerning  VD. 

69-5218     Protects  hospital  records  received  by  the  Board  of 

Health  to  the  extent  that  they  specifically  identify 
individuals. 

69-6301    Protects  information  relating  to  treatment  of  hospital 
patients  made  available  to  in-hospital  medical  staff 
committees . 

69-6303  Protects  written  documents  related  to  professional 
training,  supervision  or  discipline  of  the  medical 
staff  of  hospitals. 

71-406      Protects  information  relating  to  applications  for 

old  age  assistance  as  it  relates  to  each  applicant. 

71-506      Protects  information  relating  to  applications  for 
aid  to  dependent  children  as  it  relates  to  each 
applicant  and  the  child. 

71-607     Protects  information  relating  to  applications  for  aid 
to  needy  blind  as  it  relates  to  each  applicant. 

71-1207     Protects  information  relating  to  applications  for  aid 
to  disabled  persons  as  it  relates  to  each  applicant. 

71-1403  Permits  supervisor  of  services  to  the  blind  to  make 
regulations  governing  the  protection  of  records  and 
confidential  information. 

71-1520     Protects  information  relating  to  applicants  for  econ- 
omic opportunity  and  poverty  relief  as  it  relates 
to  the  applicant. 
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71-1523     Protects  application  information  on  records  concern- 
ing welfare  applicants. 

87-124      Protects  information  relating  to  individuals  covered 
by  unemployment  compensation  laws.  —  (Fine  of  from 
$20  to  $200  or  imprisoned  for  not  more  than  90  days.) 

92-HOO      Protects  information  furnished  the  Workman's  Compen- 
sation Division  by  an  employer  or  insurer  relative 
to  an  employee.   (Misdemeanor) 

92-1348     Protects  information  furnished  the  Workman's  Compen- 
sation Division  by  an  employer  or  insurer  relative 
to  an  employee  covered  by  the  Occupational  Disease 
Act. 

94-9824     Protects  social  records  pre-sentence  reports,  pre- 
parole reports  and  supervision  records  of  individuals 
appearing  before  parole  boards. 

95-2205     Protects  reports  relating  to  pre-sentence  investi- 
gations of  criminals. 

Statutes  Protecting  Documents  Pertaining  to  Corporations 

Tlie  third  type  of  statute  which  deprives  a  person  of  the  right  to 
examine  documents  in  the  custody  of  a  public  body  relates  to 
certain  documents  containing  corporate  information  required  by 
state  statute. 

This  information  in  each  case  is  necessary  for  enforcement  of 
the  appropriate  corporate  regulatory  laws  prescribed  by  the  legis- 
lature with  regard  to  certain  types  of  businesses. 

The  Attorney  General  has  issued  an  opinion  interpreting  the  word 
"individual"  in  the  "right  to  know"  provision  as  it  relates  to 
corporations.   Opinion  No.  19,  Volume  35  holds  that  "the  word 
'individual'  in  Section  9  refers  to  corporate  privacy  as  well 
as  a  naturals  person's  privacy."   (p. 4)   On  the  basis  of  this 
determination,  he  upholds  the  constitutionality  of  the  confiden- 
tiality provision  of  the  Hard  Rock  Mining  Act.   (The  opinion 
is  reproduced  in  Appendix  4.) 

This  confidentiality  provision  is  typical  of  the  other  statutes 
protecting  corporate  records.  The  opinion  is,  therefore,  quite 
far-reaching  and  bears  critical  inspection. 

While  the  Attorney  General  points  out  the  authority,  indeed  wide- 
spread, that  a  legislature  will  be  presumed  to  have  acted  within 
its  constitutional  limitations,  he  does  not  take  up  the  critical 
question  of  the  effect  of  a  new  constitution  on  previously  enacted 
statutes,  where  legislative  intent  is  irrelevant.   The  case  of 
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Criswell  v.  Montana  Central  Railway  Co.,  18  Mont.  167,  44  P. 
525  (1896)  interpreted  the  effect  of  the  1889  Constitution  on 
a  previously  valid  1873  statute.   The  court  said  that  the  trans- 
ition schedule  of  the  constitution  (similar  to  section  6  of  the 
transition  schedule  of  the  new  constitution)  operated  as  an 
effective  repeal  of  statutes  clearly  in  conflict  with  the 
constitution. 

Whoro  t iio  Hard  Rock  Mining  Act  was  enacted  in  1971  and  the 
constitution  ratified  in  1972,  and  the  new  constitution  created 
a  relationship  between  the  right  to  see  public  records  and  the 
right  of  privacy  which  relationship  was  not  treated  in  the  old 
constitution,  it  is  difficult  to  see  how  the  Attorney  General 
can  argue  that  the  legislature  was  able  to  balance  these  two 
rights  in  1971. 

The  only  authority  actually  cited  by  the  Attorney  General  for  the 
proposition  that  the  noun  "individual"  sometimes  means  a  corpor- 
ate person  as  well  as  a  natural  person  is  an  old  Ohio  case. 

The  Ohio  court  was  construing  a  statute  which  regulated  telephone 
companies  when  they  electronically  transmitted  messages  to  other 
telephone  companies,  and  "to  and  from  any  individual."   In  this 
context,  a  business  firm  subscribing  to  telephone  service  was 
within  the  scope  of  interests  protected  by  the  statute. 

In  tl)at  particular  case,  the  context  did  indicate  that  the  word 
"  i  ntlividual"  should  have  other  than  its  ordinary  meaning.   Having 
established  this  point,  the  Attorney  General  devotes  no  analysis 
at  all  to  the  context  of  our  constitutional  article.   A  detailed 
analysis  would  consider  the  ways  in  which  the  adjective  "individ- 
ual" and  the  noun  "privacy"  illuminate  one  another  when  used 
together. 

One  important  line  of  cases  has  developed  around  perhaps  the  most 
fundamental  right  of  privacy,  the  privilege  against  self-incrim- 
ination guaranteed  by  the  Fifth  Amendment  of  the  U.  S.  Con- 
stitution.  It  reads,  "nor  shall  (a  person)  be  compelled  in  any 
criminal  case  to  be  a  witness  against  himself." 

When  the  government  began  criminal  anti-trust  prosecutions  of 
corporations  and  sought  to  subpoena  evidence  of  violations ,  the 
corporations  claimed  the  privilege  against  self-incrimination. 
The  Supreme  Court  in  1911  held  that  a  clear  distinction  existed 
between  individual  persons  and  corporate  persons  in  this  context: 

(T)here  is  a  clear  distinction  in  this  particular  between 
an  individual  and  a  corporation.   The  individual  may  stand 
upon  liis  constitutional  rights  as  a  citizen.   He  is  entitled 
to  carry  on  his  private  business  in  his  own  way.   His  power 
to  contract  is  unlimited.   He  owes  no  duty  to  the  state  or 
to  his  neighbors  to  divulge  his  business,  or  to  open  his 
doors  to  an  investigation,  so  far  as  it  may  tend  to  crimin- 


-13- 


ate  him.   He  owes  no  such  duty  to  the  state,  since  he 
receives  nothing  therefrom,  beyond  the  protection  of  his 
life  and  property  . . . 

Upon  the  other  hand,  the  corporation  is  a  creature  of  the 
state.   It  is  presumed  to  be  incorporated  for  the  benefit 
of  the  public.   It  receives  certain  special  privileges  and 
franchises,  and  holds  them  subject  to  the  laws  of  the  state 
and  the  limitations  of  its  charter  ...   While  an  individual 
may  lawfully  refuse  to  answer  incrimination  questions  un- 
less protected  by  an  immunity  statute,  it  does  not  follow 
that  a  corporation,  vested  with  special  privileges  and 
franchises,  may  refuse  to  show  its  hand  when  charged  with 
an  abuse  of  such  privileges.   Hale  v.  Henkel,  211  U.S.  43, 
74-75  (1906) 

This  rule  has  been  followed  many  times,  Wilson  v.  U.S.,  221 
U.S.  361,  U.S.  V.  Bausch  &  Lomb  Co.,  321  U.S.  707,  Curcio  v. 
U.S.,  354  U.S.  118  (1957),  and  in  western  state  courts,  Brovelli 
V.  Superior  Court,  56  Cal.  2d  524,  365  P.  2d  462  (1961),  State  v. 
Mecca  Twin  Theatre  and  Film  Exchange,  Inc.,  82  Wash.  2d  87, 
507  P.  2d  1165  (1973;  a  pornography  prosecution). 

The  debates  of  the  1972  Montana  Constitutional  Convention  make 
it  even  clearer  that  the  "right  to  know"  was  subject  to  the 
privacy  rights  of  natural  persons  as  opposed  to  corporations. 

The  statements  of  Delegate  Dahood,  the  Chairman  of  the  Bill  of 
Rights  Comn\ittee,  which  authored  the  provision,  clearly  indicate 
that  the  section's  right  to  privacy  was  meant  for  natural  persons 
and  not  corporations. 

In  opposition  to  a  motion  to  strike  the  entire  section.  Delegate 
Dahood  explained  the  section: 

"And  the  two  purposes  behind  this  section,  as  are  the  basic 
purposes  behind  the  federal  amendment  contained  within  the 
Bill  of  Rights  that  provides  freedom  of  the  press,  are  two- 
fold; one —  to  allow  the  press  to  be  a  watchguard  on  the 
activity  of  government  and,  second,  to  make  sure  that  the 
rights  of  the  individual  citizen  of  a  free  democracy  are 
protected,  and  that  is  the  only  justification  for  a  free 
press  in  a  democratic  society  .... 

Most  laudable,  indeed,  to  balance  the  need  to  know  with 
the  need  to  have  the  press  act  as  a  watchguard  upon  govern- 
ment.  Balance  that  with  the  basic  right  of  individual 
dignity  and  privacy  in  the  type  of  governmental  structure 
which  we  have  and  which  we  enjoy."   (Emphasis  supplied). 
Constitutional  Convention  Debates  Pages  5158-5161. 

Later,  on  the  same  day,  in  the  debates  the  following  dialogue 
occurred: 
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CHAIRMAN  GRAfBILL:   Very  well,  members  of  the  committee, 
you  have  before  you  for  your  consideration,  upon  the  recom- 
mendation of  Mrs.  Eck ,  that  when  this  committee  does  arise 
and  report,  after  having  had  under  consideration  section 
nine  of  the  Hill  of  Rights  article,  that  it  recommend 
the  same  bo  adopted.   Mr.  Ileliker,  for  what  purpose  do 
you  arise? 

DELEGATE  llELIKER:   I  would  like  to  ask  Mr.  Dahood  a  question. 

CHAIRMAN  GRAfBILL:   0.  K.  Mr.  Dahood. 

DELEGATE  DAHOOD:   I  yield,  Mr.  Chairman. 

DELEGATE  HELIKER:   Mr.  Dahood,  being  an  ignorant  non-lawyer, 
what  is  an  individual? 

DELEGATE  DAHOOD:   What  is  an  individual? 

DELEGATE  HELIKER:   Is  it  by  any  chance  also  a  corporation? 

DELEGATE  DAHOOD:   A  person  can.  Dr.  Heliker ,  as  you  well 
know,  be  defined  to  include  a  corporation  under  the  law. 

DELEGATE  HELIKER:   I  know  a  person  can,  but  can  an  indi- 
vidual? 

DELEGATE  DAHOOD:   An  individual  in  my  judgment  would  not  be 
a  corporation,  no. 

DELEGATE  HELIKER:   Thank  you. 

(Emphasis  supplied.)   Debates,  page  5178. 

In  this  case,  the  Chairman  of  the  Bill  of  Rights  Committee, 
speaking  on  behalf  of  the  committee  and  the  "right  to  know" 
provision,  was  asked  the  very  question  which  Mr.  Schwinden  asked 
the  Attorney  General.   Mr.  Dahood,  as  he  did  throughout  the 
debates  on  the  section,  very  clearly  defined  what  was  meant  by 
the  word  "individual."   And  suggested,  in  essence,  that  if 
corporations  were  to  be  given  a  protection  of  the  right  of 
privacy,  the  Convention  would  have  used  the  word  "person." 

Again  in  a  later  discussion  of  the  same  section.  Delegate  Dahood 
declares : 

The  right  of  individual  privacy  announced  in  this  section, 
intentionally  limited  to  individual  privacy  so  as  to  pre- 
clude a  government  agency  or  corporation  claiming  the  right, 
is  intended  to  curtail  disclosure  insofar  as  it  is  estab- 
lished  by  the  legislature  and/or  the  courts  that  the  demands 
of  such  privacy  clearly  exceed  the  merits  of  public  dis- 
closure.  (Emphasis  supplied.)   Debates  of  the  Constitutional 
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Convention,  page  7576. 

It  is  clear  when  one  examines  constitutional  intent  that  a 
special  right  of  privacy  was  not  to  be  extended  to  corporations 
within  the  contemplation  of  Section  9,  "The  Right  to  Know." 

l-'urtlu^r,  wlion  road  in  conjunction  with  the  transition  article 
and  the  Cri swell  case,  the  right  to  know  acts  to  repeal  those 
sections  which  protect  certain  corporate  records  which  have 
been  submitted  to  and  are  in  the  custody  of  the  state  of  Montana, 

It  should  be  made  clear  that  "the  right  to  know"  provision  is 
subject  to  the  private  rights  of  individuals,  information  about 
whom  may  be  the  subject  of  certain  records  of  a  corporation. 
In  this  case, a  natural  person  could  assert  his  right  and  thereby 
prevent  disclosure.   This  right,  however,  is  one  created  by  the 
Constitution  and  not  a  statutorily  vested  right. 

The  bill  in  Appendix  3  which  provides  for  withholding  certain 
documents  clearly  exempts  corporate  documents  and  repeals  all 
of  the  sections  rendering  corporate  documents  confidential. 


THE  STATUTES  PROTECTING  THE 
RECORDS  OF  CORPORATION 

3-709    Protects  bean  dealer  record  of  certain  facts  as 
required  by  statute.   (No  fine) 

3-1715   Requires  licensed  sellers  of  commercial  fertilizers 
to  furnish  the  state  with  a  confidential  statement 
of  the  tonnage  of  each  grade  of  fertilizer.   (No  fine) 

3-1721   Protects  statements  relating  to  tonnage  of  each  grade 
of  commercial  fertilizer  sold  by  persons  registering 
commercial  fertilizers.   (No  fine) 

5-705    Protects  bank  reports  and  statements  made  to  the  bank- 
ing examiner  ($1,000  fine  or  not  to  exceed  5  years). 

5-1012   Protects  all  records  of  banks  which  come  under  scrutiny 
of  banking  examiner  ($1,000  fine  or  not  to  exceed  5 
years) . 

7-147    Protects  records  of  building  and  loan  association 

businesses  as  well  as  individual  borrowers  ($500  fine, 
2  to  5  years  in  prison) . 

40-3660  Protects  notices  to  insurers  of  noncompliance  with 
insurance  rate  requirements  which  may  be  corrected 
prior  to  a  hearing. 

40-5515  Protects  registration  statements  and  information  derived 
from  insurance  commissioner   examinations  of  insurance 
companies.   (No  fine) 
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50-1221  Protects  information  submitted  for  hard-rock  mining 
permit  applications.   (No  fine) 

60-144   Protects  information  submitted  to  oil  and  gas  com- 
mission relating  to  cores  and  cuttings  of  gas  on  oil 
wells.   (No  fine) 

()')-?')  IH  l'rt)UH-Ls  records  concerning  air  contaminant  sources 
luiiiishod  to  the  Board  of  Health  which  relate  to 
production  on  sale  figures  or  processes  or  production 
unique  to  the  owner  on  operation  or  which  tend  to 
adversely  affect  his  competitive  position.   (No  fine) 

69-4219  Protects  information  relating  to  occupational  health  of 
employee  which  might  tend  to  "affect  adversely"  the 
"competitive  position"  of  the  employer.  (No  fine) 

69-4822  Any  information  concerning  sources  of  water  pollution 
furnished  to  Board  of  Department  of  Health  is  a 
matter  of  public  record.   However, information  unique 
to  the  owner  or  operator  which  would  tend  to  weaken 
his  competitive  position  is  confidential.   (No  fine) 

84-3406  Protects  statutorily  required  records  of  produce 
dealers.   (No  fine) 

»4-()701  Protects  records  of  companies  audited  by  the  Depart- 
ment of  Revenue  under  the  Multistate  Tax  Compact. 
(No  fine) 


CONCLUSION: 

The  1972  Constitution  created  a  new  relationship  between  the 
right  to  attend  public  meetings,  the  right  to  examine  public 
documents,  and  the  right  of  individual  privacy.   The  numerous 
statutes  passed  before  the  effective  date  of  the  1972  Constitu- 
tion could  not  have  and  do  not  address  themselves  to  this  new 
relationship. 

Each  of  these  statutes,  then,  should  be  amended  or  repealed  and 
replaced  by  a  new  general  act  which  implements  and  provides 
definition  for  the  new  constitutional  provisions. 

Presently,  the  only  guideline  custodians  of  documents  and  holders 
of  meetings  have  is  an  Attorney  General's  opinion,  which  com- 
pletely ignores  clear  constitutional  intent  as  stated  in  the 
Convention  Debates.   It  should  be  noted  that  this  opinion  is 
like  any  other  attorney's  opinion,  simply  a  prediction  of  what 
a  court  would  decide  on  the  issue.   There  are,  however,  some  4  5 
statutes  each  of  which  would  have  to  be  challenged  in  court  if 
the  legislature  does  not  act.   The  bills  listed  in  the  appendix 
could  be  used  as  a  basis  from  which  the  legislature  can  correct 
a  seriously  ambiguous  situation  before  the  public  and  the  courts 
are  burdened  with  settlement  of  the  question. 
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APPENDIX  1 


1  BILL  NO. 

2  INTRODUCED  BY 


3 

4  A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT   TO   IMPLEMENT   ARTICLE 

5  II,    SECTION   8   OF   THE   1972   CONSTITUTION   BY   PROVIDING 

6  GUIDELINES  FOR  CITIZEN  PARTICIPATION  IN   THE   OPERATIONS   OF 

7  GOVERNMENT  AGENCIES." 
8 

9  BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

10  Section  1.   Leqislative   intent.   The  leyislature  finds 

11  and  declares  pursuant  to  the  mandate  of  section   8,   article 

12  II    of   the   1972   Montana   Constitution   that   legislative 

13  guidelines  should  be  established  to  secure  to  the  people   of 

14  Montana  their  constitutional  right  to  be  afforded  reasonable 

15  opportunity   to  participate  in  the  operation  of  governmental 

16  agencies  prior  to  the  final  decision  of  the  agency. 

17  Section  2.   Definitions.  As  used  in  this  act: 

18  (1)   "Agency"   means   any   board,   bureau,   commission, 

19  department,   authority   or   officer   of   the   state  or  local 

20  government  authorized  by  law  to  make  rules  except: 

21  (a)   the   legislature   and   any   branch,   coitmiittee   or 

22  officer  thereof; 

23  (b)   the  judicial  branches  and  any  committee  or  officer 

24  thereof; 

25  (c)   the   governor,  except  that  an  agency  is  not  exempt 
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1  because   tlie   governor   has   been   designated   as   a   member 

2  thereof ; 

3  (d)   the   state   military   establishment   and   agencies 

4  concerned  with   civil   defense   and   recovery   from  hostile 

5  attack. 

6  (e)   elected   officials  of  local  government  when  acting 

7  in  a  legislative  capacity. 

8  (2)   "Rule"  means  any  agency   regulation,   standard  or 

9  statement    of    general    applicability    that   implements, 

10  interprets,  or  prescribes  law  or   policy   or   describes   the 

11  organization,   procedures,   or   practice  requirements  of  any 

12  agency.   Tiie  term  includes  the   amendment   or   repeal   of   a 

13  prior  rule,  but  does  not  include: 

14  (a)   statements  concerning  only  the  internal  management 

15  of   an  agency  and  not  affecting  private  rights  or  procedures 

16  available  to  the  public; 

17  (b)   declaratory  rulings  as  to  the  applicability  of  any 

18  statutory  provision  or  of  any  rule; 

19  (c)   intra-agency  memoranda. 

20  Section  3.   Agency  requirements.  (1)  Before   an   agency 

21  makes   a  decision   adopting   a   rule   or  policy,  awarding  a 

22  contract,  granting  or  denying  a  permit,  license,   change   of 

23  rate   or   otherwise   deciding   an   issue   of  interest  to  the 

24  public,  the  agency  shall  provide  for,  encourage,  and   assist 

25  public  participation  to  the  fullest  extent  practicable  which 
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1  shall  include,  but  not  be  limited  to: 

2  (a)   reasoni'ble  notice  of  its  intended  action; 

3  (b)   a   method   of    affording    interested   persons 

4  reasonable  opportunity  to  submit  data,  views   or   arguments, 

5  orally   or   in  writing   prior   to  the  final  decision  of  the 

6  agency. 

7  (2)   Each   agency   shall   adopt   guidelines    for    its 

8  programs,    which   guidelines   shall   provide   policies   and 

9  procedures   to   facilitate   public   participation   in   those 

10  programs,   consistent   with   subsection  (1)  of  this  section. 

11  These  guidelines  shall  be  adopted  as  rules  and  published   in 

12  d  manner  whicli  may   be  provided  to  a  member  of  the  public 

13  upon  request. 

14  Section  4.   Enforcement.  No  agency  decision  is  valid  or 

15  effective  against  any  person  or  party  whose  rights  have  been 

16  prejudiced  by  an  agency's  failure  to  comply  with   this   act. 

17  The   district   courts   of  the  state  have  jurisdiction  to  set 

18  aside  an  agency  decision  under  this  act  upon  petition  of  the 

19  aggrieved  party  made  within  ninety  (90)  days  of  the  date   of 

20  the  aecision. 

-End- 
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ENVIRONMENTAL  PROTECTION  AGENCY  REGULATIONS 
ON  PUBLIC  PARTICIPATION  IN  WATER  POLLUTION  CONTROL 


(40  CFR  105,  38  PR  22756,  August  23,  1973) 


PART    105— PUBLIC    PARTICIPATION    IN 
WATER  POLLUTION  CONTROL 

Sec. 

105.1  Scope. 

105.2  Policy  and  objectives. 

105.3  Required  proGram  and  reports. 

105.4  Guidelines  for  agency  programs. 

105.5  Guidelines  for  reporting. 

105.6  Guidelines  for  evaluation. 
105  7     Guidelines  for  public  hearings 

105.8  Coordination  and  non-duplication. 

105.9  Applicability. 

ADTHORn-T. — Sec.  101(e),  Federal  Water 
Pollution  Control  Act  (Sec.  2.  Federal  Water 
Pollution  Control  Act  Amendments  of  1972, 
Public  Law  92-500:  86  Stat.  816;  33  U.S.C.) . 

§  103.1      Scope. 

This  part  sets  forth  minimum  guide- 
lines for  pubhc  participation  in  the  proc- 
esses of  development,  revi.sion  and 
enforcement  of  any  regulation,  .'standard, 
effluent  limitation,  plan  or  program  un- 
der the  Federal  Water  Pollution  Control 
Act,  as  amended  (Public  Law  92-500;  86 
Stat.  816;  33  U.S.C.  125n.  in  accordance 
with  section  101(e)  of  the  Act.  This  part 
Is  applicable  to  all  Environmental  Pro- 
tection Ancncv  lEPA)  components  con- 
cerned with  the  Federal  Water  Pollution 
Control  Act,  including  KPA  Headquarters 
profn^am  ofTices  and  divisions,  and  EPA 
Regional  Offices,  and  to  States  and  inter- 
state acencies.  These  guidelines  contain 
general  requirements  applicable  to  regu- 
lations, standards,  efllucnt  limitations, 
plans  and  programs.  More  specific  re- 
quirements applicable  in  specific  areas 
are  contained  In  existing  regulations  on 
Public  Information  (Part  2  of  this  chap- 
ter) and  In  other  regulations  that  have 
been  or  will  be  issued  pertaining  to  vari- 
ous specific  programs  under  the  Act.  as 
well  as  State  and  local  laws  pertinent  to 
the  subject. 

§105.2      Policy  and  Oltjorl  Ives. 

Participation  of  the  public  is  to  be 
provided  for,  encouragtd,  and  a.s.sisted  to 
the  fullest  extent  mai-ticable  consistent 
with  other  rcquiremonl.s  of  the  Act  in 
Federal  and  State  fiovcrnmciit  water  pol- 
lution control  activities.  The  major  ob- 
jectives of  such  participation  include 
greater  responsiveness  of  governmental 
actions  to  public  concerns  and  priorities, 
and  Improved  popular  understanding  of 
ofiiclal  programs  and  actions.  Although 
the  prlmory  responsibility  for  water 
quality  decision-making  Is  vested  by  law 
In  public  agencies  at  the  various  levels 
of  government,  active  public  involvement 
In  and  scrutl.iy  of  the  intcrgovernmnntnl 
divi.sion-making  proccs.s  is  dc:  ir.'  :"  t.i 
accomplish  these  objertives.  Cotifn  riti  : 
with  the  public  after  a  final  agency  deci- 


sion has  been  made  will  not  meet  the  re- 
quirements of  this  part.  The  intent  of 
these  regulations  is  to  foster  a  spirit  of 
openness  and  a  sense  of  mutual  trust  be- 
tween the  public  and  the  State  and  Fed- 
eral agencies  in  efforts  to  restore  and 
maintain  the  integrity  of  the  Nation's 
waters, 

§  105.3     Required  Program  and  Reports, 

Each  agency  cited  in  §  105.1  carrying 
out  activities  under  the  Act  shall  provide 
for  and  conduct  a  continuing  program 
for  public  participation  comprising  sub- 
stantially the  elements  listed  in  S  105.4. 
-etaff  responsibility  and  budgetary  provi- 
sions shall  be  identified  for  such  program 
in  the  administration  element  of  the  an- 
nual State  program  submission  under 
Part  35  Subpart  B  of  this  chapter.  Public 
participation  activities  shall  be  reported 
on  annually  and  in  relation  to  certain 
documents  and  actions  as  called  for  In 
§  105.5. 

§  105.1    CuiJoIincs  for  Agency  ProRruiiis. 

The  continuing  agency  program  for 
public  participation  shall  contain  mech- 
anisms or  activity  for  each  of  the  ele- 
ments listed  in  this  section.  The  exact 
mechanism  and  extent  of  activity  may 
vary  in  relation  to  resources  available, 
public  response,  and  the  nature  of  issues 
involved. 

(a)  Informational  Materials. — Each 
agency  shall  provide  continuing  policy, 
program,  and  technical  information  at 
the  earliest  practicable  times  and  at 
places  easily  accessible  to  Interested  or 
affected  persons  and  organizations  so 
that  they  can  make  informed  and  con- 
structive contributions  to  governmental 
decision-making.  News  releases,  news- 
letters and  other  publications  may  be 
used  for  this  purpose.  Special  efforts  shall 
be  made  to  summarize  complex  tech- 
nical materials  for  public  and  media 
use. 

(b)  Assistance  to  Public— Each  agency 
shall  have  an  arrangement  for  providing 
technical  and  Informational  assistance  to 
|)ubllc  grou|)s  for  citizen  education,  com- 
munity workshops,  training,  and  dl.sscml- 
nation  of  Information  to  communities. 
Uequcsts  for  Information  shall  be 
promptly  handled. 

ic)  CoKSH/afion.— Each  ageniy  shall 
have  standlni?  nrrangeinentb  for  early 
consultation  and  exchange  of  views  with 
interested  or  affected  persons  and  orga- 
nizations on  development  or  revision  of 
plans,  programs,  or  other  significant  ac- 
tions prior  to  drclslon-tnaklii!?.  Advisory 
•icups.  ad  hoc  conunillccs,  or  v^oiksliop 
iiioclings  may  serve  this  purpose. 

(d)  Notification. — Each  agency,  for  Its 


appropriate  geographic  area,  shall  main- 
tain a  current  list  of  interested  persons 
and  organizations.  Including  any  who 
ask  to  be  on  such  list,  for  the  periodic 
distribution  of  materials  in  paragraph 
(a)  of  this  section.  Each  agency  shall 
additionally  comply,  in  connection  with 
any  public  hearing  or  other  proposed  ac- 
tion, with  any  formal  or  specific  require- 
ments for  public  notice  called  for  In  the 
Act  or  in  other  regulations,  to  be  supple- 
mented wherever  possible  with  informal 
notice  to  all  Interested  persons  or  orga- 
nizations having  requested  In  advance 
such  notice. 

(e)  Access  to  Information. — Each 
agency  shall  provide,  either  directly  or 
through  others.  In  an  appropriate  loca- 
tion or  locations,  one  or  more  central 
public  collections  or  depositories  of  water 
quality  reports  and  data  pertinent  to  the 
geographic  area  concerned.  Examples  of 
the  materials  available  for  public  refer- 
ence could  Include  grant  and  permit  ap- 
plications, permits,  effluent  discharge 
Information,  compliance  schedule  re- 
ports, and  materials  specified  in  section 
308tb)  of  the  Act.  Copying  facilities  at 
reasonable  cost  shall  be  available. 

(f)  £n/orccmfn<.— Each  agency  shall 
develop  Internal  procedures  for  receiving 
and  ensuring  proper  consideration  of  In- 
formation and  evidence  submitted  by 
citizens.  Public  effort  in  reporting  viola- 
tions of  water  pollution  control  laws 
shall  be  encouraged,  and  the  procedures 
for  such  reporting  shall  be  set  forth  by 
the  agency.  Alleged  violations  shall  be 
promptly  investigated  by  the  .agency. 

(g)  Legal  Proceedings. — Each  agency 
snail  provide  full  and  open  information 
on  legal  proceedings  under  the  Act.  to 
the  extent  not  inconsistent  with  court 
requirements,  and  where  such  disclosure 
would  not  prejudice  the  conduct  of  the 
litigation.  Actions  of  the  Environmental 
Protection  Agency  shall  su.jport  and  be 
consistent  with  the  Statement  of  Policy 
i.ssued  by  the  Department  of  Justice  with 
regard  to  affording  opportunities  for 
public  comment  before  thv.  Department 
of  Justice  consents  to  a  proposed  Judg- 
ment In  an  action  to  enjoin  dl.schurgers 
of  pollutants  into  the  environment.  (See 
Title  28.  Code  of  Federal  Uegulatlons, 
Chapter  1.  §50.7.) 

(h)  Rule  Making —In  addition  to 
providing  an  opportunity  for  public 
hearings  on  proposed  regulations,  where 
appropriate  or  required  under  applicable 
statutes  or  regulations,  agencies  shall  In- 
vite, receive,  and  cnnsidi.r  comineiits  in 
wnlmg  trom  any  Inii'ic.slrtt  or  allrrlcd 
persons  and  organizations.  All  such  com- 
ments shall  be  part  of  the  public  record. 
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and  a  slnrrle  copy  of  each  comment  shall 
be  routinely  available  for  public  inspec- 
tion. Notices  of  proposed  rule  makintr, 
aa  well  as  final  rules  and  rcRulations, 
shall  be  distributed  to  interested  or  af- 
fected persons  as  quickly  as  possible 
after  publication.  Each  notice  of  pro- 
posed rule  makinR  shall  include  infornm- 
tlon  o.s  to  the  nvnllabllity  of  the  full 
texts  of  propo.scd  rules  and  rcRulatlons 
(where  those  are  not  set  forth  In  the 
notice  lUiclfi  aiul  as  to  the  ilcsJMnated 
plarcn  where  copylivi  f«cllltlo,>i  shall  bo 
avniliiblp  nl  reasonable  co.st  to  the  public. 
(I)  Other  Mca.si/rc,).— The  llsllnn:  of 
apeclflc  measures  In  this  .section  shall  not 
preclude  additional  techniiiucs  for  ob- 
taining, encouraging,  or  assisting  public 
participation. 

§  10S.5      Cuidclinrs  for  Rrportin);. 

The  annual  report  of  each  EPA  unit 
or  office,  and  the  annual  State  program 
submission  under  Section  106  of  Uie  Act 
as  required  under  Part  35  of  this  Chap- 
ter, shall  Include  a  description  of  public 
participation  provisions  and  activities. 
In  addition,  and  in  order  that  the  public 
and  reviewing  or  approving  officials  may 
be  fully  aware  of  the  actual  extent  of 
public  Input  and  Involvement,  a  Sum- 
mary of  Public  Participation  related  to 
particular  actions  or  documents  shall  be 
publicly  presented  as  follows: 

(a)  In  the  case  of  regulations  and 
standards  required  to  be  published  by 
the  Administrator  in  the  Federal 
Rkoister  or  required  to  be  published  by  a 
State  agency  in  an  official  form,  the 
Summary  of  Public  Participation  slmll 
be  published  as  part  of  the  introductory 
material. 

(b)  In  Uic  case  of  Statewide  or  area- 
wide  plans  or  portlotxs  thereof  (Includ- 
ing the  continuing  planning  process 
under  section  303(e)  of  the  Act  and  plans 
developed  under  such  process),  or  com- 
parable matters  required  to  be  approved 
by  the  Administrator,  the  Summary  of 
Public  Participation  shall  be  submitted 
as  a  part  of  the  plan  or  of  the  public 
transmittal  document. 

(c)  In  the  case  of  applications  for 
grants  for  construction  projects  other 
than  those  under  section  206  of  the  Act. 
or  for  planning  or  annual  procram  prants 
(including  grants  under  sections  102(c), 
106,  and  208  of  the  Act),  the  Summary 
of  Public  Participation  shall  be  a  part  of 
the  application. 

Cd)  Each  Summary  of  Public  Partici- 
pation shall  describe  the  measures  taken 
by  the  agency  to  provide  for,  encourage, 
uid  assist  public  participation  in  rela- 
tion to  the  matter;  the  public  response 
to  «uch  measures:  and  the  disposition  of 
•Ignlflcnnt  points  raised, 
g  103.6      Cniil.Iin,-..  for  Kvulualion. 

The  Administrator,  RcRlonal  Admln- 
latrator,  or  other  approving  ofUclal  shall 
review  and  evaluate  each  Summary  of 
Public  Participation  In  relation  to  the 


matter  submitted.  He  may  call  for  addi- 
tional Inftjrmation,  or  for  the  records  of 
meetings  or  hearings.  If  he  finds  that 
there  has  been  Inadequate  opportunity 
for  public  participation  on  the  matter, 
he  may  disapprove  or  suspend  action; 
or  alternatively  take  measures,  or  require 
the  sponsoring  agency  to  take  measures, 
to  obtain  additional  public  participation, 
prior  to  !lnal  action.  Such  flnoJ  action 
shall  Include  a  statement  of  findings  In 
regard  of  public  participation. 


§  105.7      Ciiltlrliiirt  for  I'lihlir  llr.irinRK. 

Any  public  hearing,  whether  mnnda- 
toi-y  or  dlscretlonai-y.  to  bo  held  under 
the  Act  shall  be  in  conformity  with  this 
section.  If  corUilct  exists  between  the 
minimum  guidelines  of  this  section  and 
requirements  of  State  or  Federal  law  or 
other  regulations  pertaining  to  a  par- 
ticular hearing,  the  more  stringent  re- 
quirements shall  be  observed. 

(a)  Purpose. — Generally,  a  public 
hearing  gives  persons  and  organizations 
a  formal  opportunity  to  be  heard  on  a 
matter  prior  to  decision-making.  Al- 
though public  hearing  testimony  may 
focus  on  the  prospective  action  to  be 
taken  in  the  form  of  a  tentative  plan 
or  decision,  the  final  actions  shall  bene- 
fit from  and  reflect  consideration  of  the 
public  hearing  content. 

(b)  Public  Meetings. — Agencies  are 
encouraged  to  hold  public  meetings  or 
workshops,  jointly  where  fea^sible,  on  .sig- 
nificant matters  or  proposed  actions. 
Such  meetings  shall  not  supplant  public 
hearings  when  such  nro  required,  nnd 
shall  be  Informational  in  nature  with 
opportunity  for  public  response. 

(c)  Ovportunity  lor  Hearings. —Wheic 
the  opportunity  for  public  hearing  Is 
called  for  In  the  Act,  and  In  other  appro- 
priate instances,  a  public  hearing  shall  be 
held  if  the  hearing  official  finds  signifi- 
cant public  interest  (including  the  filing 
of  requests  or  petition.";  for  such  hearing) 
or  pertinent  information  to  be  gained. 
Instances  of  doubt  should  be  resolved  in 
favor  of  holding  the  hearing,  or  If  neces- 
sary, of  providing  alternative  opportu- 
nity for  public  participation. 

(d)  Hearing  Notices. — In  addition  to 
any  other  formal  legal  requirements,  a 
notice  of  each  hearing  or  public  meeting 
.shall  be  well  publicized  and  be  maUed  to 
interested  or  affected  persons  and  or- 
ganizations as  soon  as  Uie  hearing  or 
meeting  is  scheduled  by  the  agency  and 
in  the  case  of  a  hearing,  at  least  thirty 
calendar  days  before  the  hearing  is  to 
take  place.  If  It  should  be  necessary  to 
allow  less  than  thirty  days"  notice  prior 
to  a  hearing,  the  hearing  notice  shall 
state  the  reasons  for  such  shorter  time 
period. 

(e)  Location  and  Time. — In  determin- 
ing the  locations  and  times  for  hearings, 
consideration  shall  be  given  to  easing 
travel  hardship  and  to  facilitating  at- 
tendance and  testimony  by  a  cross-5ec- 


tion  of  interested  or  affected  persons  and 
organizations.  Accessibility  of  hearlnff 
sites  by  public  transportation  shall  be 
considered. 

(f)  Docamcnfs.— Reports,  documents, 
and  data  to  be  discussed  at  the  public 
hearing  shall  be  available  to  the  public 
for  a  reasonable  time  prior  to  the  hear- 
ing. For  complex  matters,  a  Faict  Sheet 
outlining  major  Lssues,  tentative  staff 
determinations  if  appropriate,  bibliog- 
raphy, and  procedures  for  obtaining 
further  Information,  for  requesting  a 
public  hcarltig,  and  for  other  appropri- 
ate' actions  shall  be  prepared  and  Its 
avalliibillty  made  known  In  the  notice 
called  for  In  paragraph  (d)  of  this 
section. 

(g)  Agenda. — Tlie  elements  of  the  pub- 
lic hearing,  proposed  time  schedule,  and 
any  constraints  on  statements  shall  be 
specified  In  the  notice  of  the  hearing. 

(h)  Scheduling. — Witnesses  at  pub- 
lic hearings  shall  be  scheduled  in  ad- 
vance when  necessary  to  ensm-e  maxi- 
mum participation  and  allotment  of  ade- 
quate time  for  testimony,  provided  that 
such  scheduling  is  not  used  as  a  bar  to 
unscheduled  testimony.  Blocks  of  time 
shall  be  considered  for  major  categories 
of  witnesses.  Evening  and  weekend 
schedules  shall  be  considered. 

(1)  Statements. — Public  hearing  proce- 
dures shall  not  inhibit  free  expression 
of  views  by  requirements  of  more  than 
one  legible  copy  of  any  statement  sub- 
mitted, or  for  qualification  of  witnesses 
beyond  that  needed  for  identification. 

I  J)  Records— A  record  of  public  hear- 
ing proceedings  shall  be  made  promptly 
available  to  the  public  at  cost. 


§   I0.S.8      Coor<lii 
lion. 


and   Non-Duplic; 


In  accordance  with  the  policy  of  sec- 
Uon  101(f)  of  the  Federal  Water  Pollu- 
tion Control  Act,  public  participation  ac- 
tivities and  materials  required  under  the 
Act  or  these  regulations  may  be  com- 
bined with  closely  related  programs  or 
activities  of  the  agencies  concerned, 
wherever  such  combination  will  enhance 
the  economy,  the  effectiveness,  or  the 
timeliness  of  the  effort,  enhance  the 
clarity  of  the  Issue,  and  not  be  detri- 
mental to  participation  by  the  widest 
po.ssible  public.  Hearings  and  meetings 
may  be  held  jointly  by  more  than  one 
agency  on  the  same  matter  under  the 
Act.  where  such  procedure  does  not  con- 
flict with  other  provisions.  Interstate 
agencies  particularly  are  encourage-'  to 
develop  combined  proceedings  on  belialf 
of  the  States  concerned. 


§  105.9     Applkaliilily. 

The  provisions  of  this  part  shall  apply 
only  to  actions  taken  after  the  effective 
date  of  this  part. 


Environment   Reporle 
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APPENDIX  2 


1  BILL  NO. 

2  INTRODUCED  BY 


3 

4  75-6127,  82-3402 
5 

6  A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO  IMPLEI-ffiNT  SECTION  9, 

7  ARTICLE  II  OF  THE  197  2  MONTANA  CONSTITUTION  TO   ASSURE   THAT 

8  NO   PERSON   SHALL   BE   DEPRIVED   OF  THE  RIGHT  TO  OBSERVE  THE 

9  DELIBERATIONS  OF  ALL  PUBLIC  BODIES,  EXCEPT  IN  CASES  IN  WHICH 

10  THE  DEMAND  OF  INDIVIDUAL  PRIVACY  CLEARLY  EXCEEDS  THE   MERITS 

11  OF   PUBLIC   DISCLOSURE;   AND   REPEALING  SECTIONS  75-6127  AND 

12  82-3402,  R.C.M.  1947." 
13 

14  BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

15  Section  1.   Definitions.  As  used  in  this  act: 

16  (1)   "Deliberations"  means  all  meetings  of  two   (2)   or 

17  more  members  of  any  public  body  at  which  any  public  business 

18  is  discussed,  or  at  which  any  formal  action  is  taken  by  such 

19  body. 

20  (2)   "Public  body"  means  any  board,  bureau,  committee, 

21  commission  or  other  policy  making  body  of   state   government 

22  and   its  subdivisions  or  organizations  or  agencies  supported 

23  in  whole  or  in  part  by   public   funds   or   expending   public 

24  funds,  except  tliat  the  supreme  court,  when  not  in  session  is 

25  not   a  public   body   nor   is   a   political   caucus   of   the 
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1  legislature  a  public  body. 

2  Section  2.   Deliberations  of  public  bodies  to  be   open 

3  to   the   public.  All  deliberations  of  a  public  body  shall  be 

4  open  to   the   public   at   all   times,   except   as   otherwise 

5  provided  in  section  6  of  this  act. 

6  Section  3.   Notice.    Any   deliberation   at  which   the 

7  adoption  of  any  formal  action  occurs  or  may   occur,   or   at 

8  which   a  majority   or  quorum  of  the  body  is  in  attendance, 

9  shall  be  held  only  after   full   and   timely   notice   to   the 

10  public.     Such   notice   shall   include   an   agenda  briefly 

11  indicating  the  subject  or  subjects   under   consideration  by 

12  the  body. 

13  Section  4.   Validity   of  actions.  No  formal  action  of  a 

14  public  body  is  valid  unless  taken  or  made  at  a  deliberation 

15  that  meets   the   requirements   of   this   act.   The  district 

16  courts  of  the  state  have  jurisdiction  to  set  aside  an  agency 

17  action  made  in  violation  of  this  act,  upon  petition   of  any 

18  citizen   of   this   state  made  within  ninety  (90)  days  of  the 

19  date  of  the  deliberation. 

20  Section  5.   Judicial  enforcement.  The  district   courts 

21  of  the  state  shall  have  jurisdiction  to  enforce  the  purposes 

22  of   this   act  upon  application  by  any  citizen  of  this  state. 

23  The  courts  are  authorized  to  restrain  any  deliberation   from 

24  taking   place   in   this  state  if  upon  a  sworn  statement  from 

25  any  citizen  there  is  probable  cause  that  this   act  will  be 
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1  violated   by   the   public   body.    A  restraining  order  shall 

2  issue  without  notice  only  after  the  court  is  satisfied   that 

3  there  is  no  means,  formal  or  informal,  to  hear  the  arguments 

4  of    the    respondent    agency   prior   to   the   meeting  or 

5  deliberation. 

6  Section  6.   Closed  meetings.  Any  public  body  may  choose 

7  a  meeting  if  the  deliberation  involves  a  question  of 
G  individual  privacy  in  which  the  demand  of  individual  privacy 
9  clearly   exceeds   the   merits   of   public  disclosure.   This 

10  determination  and  the  reasons  therefore   shall   be  promptly 

11  recorded  and  this  record  shall  be  open  to  public  inspection. 

12  Such  record  shall  not  be  so  specific  as  to  violate  the  right 

13  of  individual  privacy. 

14  Section  7.   Violations.    Any    person  who   attends   a 

15  deliberation  of  a  public  body  of  which  he  is  a  member,   not 

16  held   in  accordance  with   the   provisions   of  this  act,  is 

17  guilty  of  a  misdemeanor  and  upon  conviction  shall   be   fined 

18  not   more   than  five  hundred  dollars  ($500)  or  be  imprisoned 

19  not  more   than   six   (6)   months   or  be  both   fined    and 

20  imprisoned. 

21  Section  8.   Sections   75-6127  and  82-3402,  R.C.M.  1947, 

22  are  repealed. 

-End- 
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APPENDIX    3 


1  BILL   NO. 

2  INTRODUCED  BY 


3 

4  3-709,   3-1715,   3-1721,   5-705,   5-1012,    7-147,    10-703, 

5  32-1213,    32-1215,    32-3925,    36-203,   40-3660,   40-5511, 

6  40-5515,  41-803,  48-139,  50-1221,  60-144,   61-213,   69-3918, 

7  69-4115,    69-4219,    69-4610,   69-4822,   69-5218,   69-6301, 

8  69-6303,  71-406,  71-506,  71-607,  71-1207,  71-1403,   71-1520, 

9  71-1523,  84-3406,  84-6701,  87-124,  92-809,  92-1348,  94-9824, 
10  95-2205 

11 

12  A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO  IMPLEMENT  SECTIOil^  9, 

13  ARTICLE   II   OF  THE  1972  MONTANA  CONSTITUTION  TO  ASSURE  THAT 

14  NO   PERSON   SHALL   BE   DEPRIVED   OF   THE   RIGHT   TO   EXAMINE 

15  DOCUMENTS   OF   ALL   PUBLIC  BODIES,  EXCEPT  IN  CASES  INVOLVING 

16  INDIVIDUAL  PRIVACY;  AND  REPEALING   SECTIONS   3-709,   3-1715, 

17  3-1721,   5-705,   5-1012,   7-147,   10-703,   32-1213,  32-1215, 

18  32-3925,  36-203,  40-3660,  40-5511,  40-5515,  41-803,   48-139, 

19  50-1221,  60-144,  61-213,  69-3918,  69-4115,  69-4219,  69-4610, 

20  69-4822,   69-5218,  69-6301,  69-6303,  71-406,  71-506,  71-607, 

21  71-1207,   71-1403,   71-1520,   71-1523,    84-3406,    84-6701, 

22  87-124,   92-809,   92-1348,  94-9824  AND  95-2205,  R.C.M.  1947." 
23 

24  BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

25  Section  1.   Definitions.  As  used  in  this  act: 
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1  (1)   "Individual"  means  a  natural  person; 

2  (2)   "Documents"  mean  any  writing,   other   than   draft 

3  writings   which   are   not   considered  by  the  writer  to  be  a 

4  finished  product; 

5  (3)   "Public  body"  means  any  board,  bureau,   committee, 

6  commission   or  other  policy  making  body  of  state  government 

7  and  its  subdivisions. 

8  Section  2.   Documents  open  to  inspection.  All  documents 
y  of  any  public  body  shall  be  open  to  public  inspection  during 

10  the  normal  working   hours   of   the   public   body   except   as 

11  provided  in  section  3  of  this  act. 

12  Section  3.   When   documents   may   not  be  disclosed.  The 

13  custodian  of   a  document   may   choose  not   to  disclose   a 

14  document  only  if  he  determines  that 

15  (1)   the  document   contains  personal  information  about 

16  an  individual,  information  of  a  nature  that   the   individual 

17  has    given   the   information   to   the   custodian  with   the 
lb  expectation  that  it  will  be  kept  confidential  and 

19  (2)   the  information  contained  in  the  document   relates 

20  to  the  privacy  of  an  individual  cind  the  demand  of  privacy  of 

21  that    individual   clearly   exceeds   the   merits   of   public 

22  disclosure. 

23  Section  4.   Notice  to  individual  mentioned  in  document. 

24  If  the   custodian   of   a   document   chooses   to   disclose   a 

25  document   relating   to   the   privacy  of  an  individual,  after 
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1  makiny  the  determination  required   in   section   3,   l\e   must 

2  first  notify   Lhe   individual   involved   that  he  intends  to 
J  disclose  the  document. 

4  The  individual  has   five   (5)   days   from  the   day   he 

5  receives   notice  to  acquire  judicial  review  under  section  5, 

6  if  he  does  not  wish  the  document  to  be  disclosed.    If   upon 

7  application   the   court  finds  that  the  demands  of  individual 

8  privacy  clearly  exceed  the  merits  of  public   disclosure,   it 

9  shall   order  the  custodian  not  to  disclose  the  document.   If 

10  ho   does  not  apply  for   a   court   determination   within   that 

11  time,  the  custodian  may  disclose  the  document. 

12  Section  b .   Judicial   review.  Any  determination  made  by 

13  the  custodian  of  a  document  is  subject   to   judicial   review 

14  upon   application   by   any   citizen  of  this  state.   If,  upon 

15  application,   a   court   determines   that   the   demands    of 

16  individual   privacy   do  not   clearly   exceed   the  merits  of 

17  public  disclosure  they  shall  order  the  custodian  to  make  the 

18  document  available  to  public  inspection. 

19  Section  6.   Sections   3-709,   3-1715,   3-1721,    5-705, 

20  5-1012,   7-147,   10-703,   32-1213,  32-1215,  32-3925,  36-203, 

21  40-3660,  40-5511,  40-5515,  41-803,  48-139,  50-1221,   60-144, 

22  61-213,    69-3918,    69-4115,    69-4219,   69-4610,   69-4822, 

23  69-5218,  69-6301,  69-6303,  71-406,  71-506,  71-607,   71-1207, 

24  71-1403,  71-1520,  71-1523,  84-3406,  84-6701,  87-124,  92-809, 

25  92-1348,  94-9824  and  95-2205,  R.C.M.  1947,  are  repealed. 

-End- 
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VOLUME  NO.  35  Opinion  No.  19 

ENVIRONMENT  -  Impact  statements,  application  information  under  Hard 
Rock  Mining  Act  not  included;   MINES  AND  MINING  -  Confidentiality, 
hard  rock  mining  applications;   MINES  AND  MINING  -  Hard  rock  mining 
applications,  confidentiality  of;   STATUTES  -  Confidentiality,  hard 
rock  mining  applications.   Article  II,  section  9,  Constitution  of 
Montana,  1972;  section  50-1221,  R.C.M.  1947. 


HELD:   1.   The  Montana  statute  providing  for  confiden- 
tial applications  under  the  Hard  Rock  Mining 
Act  is  constitutional  under  Article  II,  section 
9,  Montana  Constitution,  1972. 

2.   Confidential  information  contained  in  an 
application  to  the  department  for  a  hard  rock 
mining  permit  cannot  be  made  public  through  an 
environmental  impact  statement. 


August  7,  1973 

Mr.  Ted  Schwinden,  Commissioner 
Department  of  State  Lands 
State  Capitol 
Helena,  Montana      59601 

Dear  Mr.  Schwinden: 

You  have  requested  my  opinion  on  the  following  questions: 

1.   What  is  the  status  of  the  confidentiality  provision 
of  the  Hard  Rock  Mining  Reclamation  Act  (section  50-1221, 
R.C.M.  1947)  in  light  of  the  Right  to  Knov;  section  of 
the  new  Montana  Constitution  (Article  II,  section  9)? 
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2.   May  the  information  in  an  application  for  a  mining 
permit  or  license  under  section  50-1221,  R.C.M.  1947, 
be  made  public  through  the  environmental  impact  state- 
ment required  by  the  Montana  i::;nvironmontal  Policy  Act, 
section  69-6504,  R.C.M.  1947? 

Courts,  both  state  and  federal,  have  long  recognized  the  power  of 
the  government  to  enact  specific  legislation  requiring  that  certain 
documents  and  records  remain  confidential.   Myrland  v.  Warner,  240 
F.  310,  and  Boske  v.  Comingon,  177  U.S.  459.   In  construing  such 
legislation,  the  courts  have  held  that  the  wisdom  and  policy  of  a 
state  statute  forbidding  disclosure  of  information,  records  or  doc- 
uments must  be  conclusively  assumed,  and  where  statutory  language 
is  clear,  legislative  pronouncement  must  be  given  full  effect.   In 
re  Reid,  155  F.  933,  and  Tax  Commission  v.  Clendinning,  193  Okla. 
271,  143  P. 2d  143. 

Although  there  is  no  Montana  case  directly  in  point,  these  general 
principles  of  law  apparently  have  been  accepted  and  applied  in  Mont- 
ana.  State  ox  rcl.  Powell  v.  State  Bank,  90  M.  530,  4  P. 2d  717.   A 
considerable  number  of  statutes  preserving  the  confidentiality  of 
various  documents  presently  exist  in  the  laws  of  Montana.   For  in- 
stance, lio3[)ital  reports  (section  69-4210,  Revised  Codes  of  Monl.m.i, 
1947),  certain  records  pt^rtaining  to  adoptions  (section  ()1-211, 
R.C.M.  1947),  personal  income  tax  records  (section  84-4931,  R.C.M. 
1947),  accident  reports  (section  32-1213,  R.C.M.  1947),  and  many 
other  documents  are  shielded  from  public  view. 

This  opinion  will  focus  upon  the  effect  of  Article  II,  section  9  of 
the  new  Montana  Constitution  on  existing  confidentiality  statutes, 
and  in  particular  the  confidentiality  provision  of  the  Hard  Rock 
Mining  Act.   Article  II,  section  9,  supra,  provides: 

"Right  to  Know.   No  person  shall  be  deprived  of  the  right 
to  examine  documents  or  to  observe  the  deliberations  of 
all  public  bodies  or  agencies  of  state  government  and  its 
subdivisions,  except  in  cases  in  which  the  demand  of  indi- 
vidual privacy  clearly  exceeds  the  merits  of  public  dis- 
closure . "   (Emphasis  supplied) 

The  expressed  purpose  of  this  provision  was  to  constitutionally 
provide  public  access  to  government  documents  and  operations.   How- 
ever, the  Constitutional  Convention  Bill  of  Rights  proposal  on  the 
right  to  know  specifically  proclaimed: 

"The  Committee  intends  by  this  provision  that  the  right 
to  know  not  be  absolute.  The  right  of  individual  priv- 
acy is  to  be  fully  respected  in  any  statutory  embellish- 
ment of  the  provision  as  well  as  in  the  court  decisions 
that  will  interpret  it.  To  the  extent  that  a  violation 
of  individual  privacy  outweighs  the  public  right  to 
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know,  the  right  to  know  does  not  apply."   Montana  Con- 
stitutional Convention,  Bill  of  Rights  Proposal,  No. 
VIIT,  p.  23.   (Emphasis  supplied) 

It  is  ovident  from  this  statement  tliat  section  9  was  not  intended 
to  open  all  documents  to  public  scrutiny.   The  drafters  recoqnizt-d 
tlie  right  of  the  legislature  to  promulgate  provisions,  consisttMit 
with  section  9,  respecting  individual  privacy.   To  the  extent,  tlK^n, 
that  confidentiality  statutes  conform  to  Article  II,  section  9,  they 
are  constitutional,  and  in  full  force  and  effect. 

Section  50-1221,  R.C.M.  1947,  provides: 

"Any  and  all  information  obtained  by  the  board  or  by  the 
director  or  his  staff  by  virtue  of  applications  for  li- 
censes or  permits  is  confidential  between  the  board  and 
the  applicant.   Any  information  obtained  by  the  board  or 
by  the  director  or  his  staff  by  virtue  of  applications 
for  licenses  or  permits  is,  however,  properly  admissible 
in  any  hearing  conducted  by  the  director,  the  board,  ap- 
peals board  or  in  any  judicial  proceeding  to  which  the 
director  and  the  applicant  are  parties.   Failure  to  com- 
ply with  the  secrecy  provisions  of  this  act  shall  be 
punishable  by  a  fine  of  up  to  ten  thousand  dollars 
($10,000)  or  one  (1)  year  in  jail." 

As  discussed  supra,  the  constitutional  provision  on  the  right  to  know 
expressly  provides  for  exceptions,  and  is  subject  to  the  demands  of 
individual  privacy.   The  confidentiality  section  of  the  Hard  Rock 
Mining  Act  can  be  construed  to  fit  within  this  exception.   Legisla- 
tive intent  that  applications  for  mining  permits  and  licenses 
merited  confidential  protection  is  evident  from  the  strict  penalty 
clause  in  that  provision,  "Failure  to  comply  with  the  secrecy  pro- 
visions of  this  act  shall  be  punishable  by  a  fine  of  up  to  ten  thou- 
sand dollars  ...  or  one  (1)  year  in  jail."   Thus,  there  has  been  a 
legislative  determination  that  in  this  particular  instance  the  merits 
of  public  disclosure  are  outweighed  by  the  need  for  privacy. 

Section  50-1221,  supra,  was  a  duly  and  regularly  adopted  act  of  the 
legislature,  and  a  general  principle  of  law  is  that  statutes  are 
presumed  to  be  constitutional.   State  Highway  Commission  v.  Chapman, 
152  M.  79,  446  P. 2d  709  (1968).   Furthermore,  a  statute  will  not  be 
declared  unconstitutional  unless  conflict  with  the  constitution  is 
beyond  a  reasonable  doubt,  and  will  be  uphold  if  possible.   Harvey 
V.  Dlewitt,  151  M.  247,  443  P. 2d  902  (1968). 

In  view  of  the  express  exception  provided  for  in  Article  II,  sec- 
tion 9,  relative  to  individual  privacy,  legislative  determination 
of  meritorious  privacy,  and  construction  of  statutes  in  favor  of 
constitutionality,  section  50-1221,  supra,  does,  in  my  opinion, 
conform  to  the  right  to  know  provision  of  the  new  constitution. 
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In  construing  Article  II,  section  9,  consideration  must  be  given  to 
the  meaning  of  the  term  "individual".   Tlie  phrase  "individual  priv- 
acy" referred  to  therein  must  be  interpreted  in  order  to  delineate 
those  parties  to  whom  the  term  applies. 

The  word  "individual",  wliile  sometimes  used  to  refer  only  to  a 
natural  person,  is  broad  enough  to  include  corporations  unless  the 
context  in  which  it  is  used  indicates  otherwise.   Accounting  Co.  v. 
Uorman,  11  F.  Supp.  872.   The  language  of  section  9  gives  no  indi- 
cation as  to  any  particular  or  specific  interpretation  of  the  term. 
The  ordinary  dictionary  meaning  of  individual  is  "a  single  member 
of  a  category,  a  particular  person  or  thing."   Webster's  Third  New 
International  Dictionary.   Case  law  provides  that  individual  may  be 
construed  to  be  used  in  the  sense  of  person,  but  also  embraces  arti- 
ficial or  corporate  persons  as  well  as  natural.   State  v.  Bell  Tele- 
phone Co. ,  36  Ohio  St.  310,  38  Am. Rep.  583.   Section  19-103,  R.C.M. 
1947,  defines  the  word  "person"  as  including  a  corporation.   The 
Montana  Supreme  Court  has  held  that  the  construction  of  a  word  in  the 
constitution  which  has  been  defined  by  the  legislature  should  have 
considerable  weight  in  determining  the  meaning  of  the  term.   Northern 
Pacific  Ry.  Co.  v.  Mjelde,  48  M.  287,  137  P.  386- 

Applying  these  general  principles,  the  word  "individual"  in  section 
9  refers  to  corporate  privacy  as  well  as  a  natural  person's  priv- 
acy.  To  hold  otherwise  would  open  the  door  to  many  statutorily 
protected  confidential  areas.   Bidding  on  state  contracts  (section 
82-1131),  executive  sessions  (section  82-3402),  certain  bank  reports 
and  records  (section  7-147)  ,  and  corporate  license  tax  records  (sec- 
tion 84-1507)  are  examples.   Thus,  corporations  applying  for  permits 
under  the  Hard  Rock  Mining  Act  can  avail  themselves  of  the  "individ- 
ual" privacy  exception  provided  for  in  the  right  to  know  section  of 
the  constitution. 

The  Montana  Environmental  Policy  Act  (MEPA) ,  section  69-6504,  R.C.M. 
1947,  requires  that  state  agencies  prepare  environmental  impact 
statements  on  actions  of  state  government  which  significantly  affect 
the  quality  of  the  human  environment.   However,  MEPA  provides  that 
impact  statements  be  made  available  to  the  public  and  such  statements 
will  of  necessity  contain  material  obtained  from  the  application  for 
an  operating  permit.   Section  50-1221,  supra,  provides  that  all  in- 
formation submitted  in  applications  for  permits  is  confidential  and, 
thus,  may  not  be  used  for  the  preparation  of  impact  statements. 

THEREFORE,  IT  IS  MY  OPINION  that: 

1.  Section  50-1221,  R.C.M.  1947,  relating  to  confidentiality 
of  hard  rock  mining  applications,  does  not  violate  Article  II,  sec- 
tion 9  oE  the  Montana  Constitution,  and  the  statute  remains  in  full 
force  and  effect;  and 

2.  Section  50-1221,  R.C.M.  1947,  providing  for  confidenti- 
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ality  of  information  contained  in  hard  rock  mining  applications 
precludes  the  department  from  making  such  information  public 


through  an  environmental  impact  statement':  ) 
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